
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 19-80647-CIV-ALTMAN/Brannon 

 
KEITH OLEARY, et al., 
 

Plaintiffs, 
v. 
 
HCA HEALTHCARE, INC., et al., 
 

Defendants. 
_________________________________/ 
 

ORDER 
 

THIS MATTER comes before the Court on the Motion to Dismiss [ECF No. 21] (the 

“Motion”) filed by the Defendants, Poinciana Medical Center, Inc.; Fort Walton Beach Medical 

Center, Inc.; and Palms West Hospital, LP (collectively, the “Hospitals”). The Plaintiffs filed their 

Response to the Motion [ECF No. 36] on July 29, 2019. And the matter ripened on August 9, 2019, 

when the Hospitals submitted their Reply [ECF No. 51]. On January 6, 2020, the Court held a 

hearing—at which the parties presented their oral arguments. See Mot. Hr’g Tr. [ECF No. 74]. 

Pursuant to the Court’s directive, see Jan. 8, 2020 Order [ECF No. 75] at 2, the parties filed 

supplemental briefs on January 13, 2020. See [ECF Nos. 77, 79]. The Court has carefully 

considered the Motion, the parties’ filings and oral arguments, the record, and the governing law. 

For the reasons set out below, the Court hereby GRANTS the Motion. 

THE FACTS 

On May 15, 2019, Keith Oleary, Nathan Haviland, and Timothy Shaw (the “Plaintiffs”) 

filed this lawsuit, alleging that the Defendants, HCA Healthcare, Inc. (“HCA”) and the Hospitals, 
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had engaged in deceptive and unfair trade practices.1 Compl. [ECF No. 1]. Specifically, the 

Plaintiffs aver that they were emergency-care patients of the Hospitals, which are affiliated with 

HCA, a private system of health-care providers. Id. at 3–5, 8–10. When the Plaintiffs arrived at 

the Hospitals’ emergency rooms, HCA and the Hospitals charged the Plaintiffs a fee for initiating 

the emergency-room visit (the “Facility Fee”).2 Id. at 2. This Facility Fee, the Plaintiffs say, was 

in addition to the Hospitals’ ordinary charges for the medical treatment and services the Plaintiffs 

received. Id. at 5–10. According to the Complaint, the Defendants never disclosed to the Plaintiffs 

the existence of the Facility Fee before billing them for it. Id. at 8–10. 

The Plaintiffs claim that the Defendants’ assessment of the Facility Fee violates the Florida 

Deceptive and Unfair Trade Practices Act (“FDUTPA”), Fla. Stat. §§ 501.211, et seq. Id. at 15–

16. In addition, the Plaintiffs purport to represent a class of similarly situated emergency-room 

patients who received a bill from the Defendants that included the Facility Fee. Id. at 11–13. The 

Plaintiffs seek declaratory and injunctive relief, as well as attorneys’ fees and costs. Id. at 14–17. 

In their Motion, the Hospitals ask this Court to dismiss the Complaint for lack of subject-

matter jurisdiction, FED. R. CIV. P. 12(b)(1), and for failure to state a claim, FED. R. CIV. P. 

12(b)(6). See Mot. at 1. The Hospitals’ Rule 12(b)(1) argument comes in three stages. First, the 

Hospitals contend that the Plaintiffs lack standing because none of them suffered an Article III 

injury. Id. at 10–11. Second, the Hospitals argue that Haviland and Shaw’s claims are moot because 

the Defendants wrote off their accounts before the Complaint was filed. Id. at 11–12. Third, the 

Hospitals say that the Plaintiffs’ claims for declaratory and injunctive relief are moot because the 

                                                 
1  The Court has already dismissed with prejudice the Plaintiffs’ claims against two other 
Defendants, North Florida Division I, Inc., and East Florida Division, Inc. See Jan. 8, 2020 Order 
at 1. 
2 The Plaintiffs’ filings also frequently refer to this fee as a “Surcharge.” See, e.g., Compl. at 2. 
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Hospitals’ fee-disclosure policies fully comport with all applicable state and federal laws. Id. at 

12. The Hospitals also argue that the Complaint fails to allege any unfair or deceptive business 

practice—and that, under Fed R. Civ. P. 12(b)(6), it thus fails to state a plausible claim for relief. 

Id. at 13–18. 

THE LAW 

“Article III generally requires a federal court to satisfy itself of its jurisdiction over the 

subject matter before it considers the merits of a case.” Ruhrgas AG v. Marathon Oil Co., 526 U.S. 

574, 583 (1999). “The doctrine of standing asks whether a litigant is entitled to have a federal court 

resolve his grievance.” Kowalski v. Tesmer, 543 U.S. 125, 128 (2004). To have standing under 

Article III, a litigant must have “suffered a concrete and particularized injury that is fairly traceable 

to the challenged conduct, and is likely to be redressed by a favorable judicial decision.” 

Hollingsworth v. Perry, 570 U.S. 693, 704 (2013). In addition, a litigant “generally must assert his 

own legal rights and interests, and cannot rest his claim to relief on the legal rights or interests of 

third parties.” Warth v. Seldin, 422 U.S. 490, 499 (1975). 

“The doctrine of mootness provides that the requisite personal interest that must exist at 

the commencement of the litigation (standing) must continue throughout its existence (mootness).” 

KH Outdoor, LLC v. Clay Cty., 482 F.3d 1299, 1302 (11th Cir. 2007) (internal quotation marks 

omitted). “Simply stated, a case is moot when the issues presented are no longer ‘live’ or the parties 

lack a legally cognizable interest in the outcome.” Powell v. McCormack, 395 U.S. 486, 496 

(1969). “By its very nature, a moot suit cannot present an Article III case or controversy and the 

federal courts lack subject matter jurisdiction to entertain it.” Nat’l Advert. Co. v. City of Miami, 

402 F.3d 1329, 1332 (11th Cir. 2005). 
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When a Rule 12(b)(1) motion takes the form of a factual attack, the movant “challenge[s] 

the existence of subject matter jurisdiction in fact, irrespective of the pleadings, and matters outside 

the pleadings, such as testimony and affidavits, are considered.” Garcia v. Copenhaver, Bell & 

Assocs., M.D.’s, 104 F.3d 1256, 1260–61 (11th Cir. 1997) (internal quotation marks omitted). 

“Because at issue in a factual [Rule] 12(b)(1) motion is the trial court’s jurisdiction—its very 

power to hear the case—there is substantial authority that the trial court is free to weigh the 

evidence and satisfy itself as to the existence of its power to hear the case.” Id. at 1261 (internal 

quotation marks omitted). As a result, “no presumptive truthfulness attaches to [the] plaintiff’s 

allegations, and the existence of disputed material facts will not preclude the trial court from 

evaluating for itself the merits of jurisdictional claims.” Id. (internal quotation marks omitted).  

When ruling on a Rule 12(b)(6) motion to dismiss, the Court must accept a complaint’s 

factual allegations as true and must construe them in the light most favorable to the plaintiff. See, 

e.g., Michel v. NYP Holdings, Inc., 816 F.3d 686, 694 (11th Cir. 2016). To survive a motion to 

dismiss, the complaint’s factual allegations “must be enough to raise a right to relief above the 

speculative level,” with “enough facts to state a claim to relief that is plausible on its face.” Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007). Under this standard, bare legal conclusions 

“are not entitled to the assumption of truth” and are insufficient to state a claim. Ashcroft v. Iqbal, 

556 U.S. 662, 679 (2009). Moreover, “[w]here a complaint pleads facts that are merely consistent 

with a defendant’s liability, it stops short of the line between possibility and plausibility of 

entitlement to relief.” Id. at 678 (internal quotation marks omitted). 
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ANALYSIS 

A. Timothy Shaw 

According to the Complaint, Shaw received emergency care at Palms West Hospital and 

was “billed” for $5,437.00, which included “an undisclosed” Facility Fee of $1,642.00. Compl. at 

9–10. But the unrebutted record evidence has established that this allegation is untrue. James 

Griffith, the Director of Vendor Collection Management for the Hospitals’ billing-service 

company, submitted a declaration, in which he attested that Shaw never received any bill for his 

emergency care. See Second J. Griffith Dec. [ECF No. 21-7] at 1–2. Following his hospital visit, 

it is true, Shaw requested—and Palms West sent him—an “Itemization of Hospital Services,” 

which included the dollar figures reflected in the Complaint. See [ECF No. 21-8] at 1–2. But this 

Itemization stated explicitly that: “You are not being asked to pay the itemized amounts listed 

above. The amount you owe after all insurance payments and adjustments will be on your hospital 

bill.” Id. at 2. The fine print was even more direct: “This is not a bill and does not reflect what you 

are being asked to pay.” Id. What’s more, as Mr. Griffith’s uncontradicted declaration explained, 

Palms West wrote off Shaw’s account on May 8, 2019—one week before the Complaint was 

filed—and “[a]t no time was Mr. Shaw sent an invoice, a Patient Statement or other demand 

seeking payment.” Second J. Griffith Dep. at 2. 

The Plaintiffs offer no evidence to refute Mr. Griffith’s declaration. Instead, they say only 

that the Court should not consider extrinsic evidence in adjudicating the merits of the Hospitals’ 

Motion. Resp. at 10–13. But, because the Motion presents a factual challenge to this Court’s 

subject-matter jurisdiction—namely, that Shaw has suffered no Article III injury—this Court may 

rely upon extrinsic evidence to resolve it. See Garcia, 104 F.3d at 1260–61. Moreover, “[i]n order 

to demonstrate that a case or controversy exists to meet the Article III standing requirement when 
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a plaintiff is seeking injunctive or declaratory relief, a plaintiff must allege facts from which it 

appears there is a substantial likelihood that he will suffer injury in the future.” Walden v. Ctrs. for 

Disease Control & Prevention, 669 F.3d 1277, 1284 (11th Cir. 2012).  

No Defendant has ever billed Shaw for the emergency care he received. Nor is there any 

reasonable probability—let alone a “substantial likelihood”—that he will ever be billed in the 

future. Simply put, Shaw has suffered no injury under Article III and lacks standing to proceed 

with this case. Accordingly, the Court hereby GRANTS the Hospitals’ Motion as to Shaw and 

dismisses his claims for lack of subject-matter jurisdiction. 

B. Nathan Haviland 

Haviland alleges that he received emergency care at Poinciana Medical Center, and that, 

for this care, he was “billed” $23,865.59, which included “an undisclosed” Facility Fee of 

$3,935.25. Compl. at 8–9. In his declaration, James Griffith confirmed that Poinciana sent 

Haviland a Patient Statement in February of 2017. First J. Griffith Dec. [ECF No. 21-3] at 1. This 

Patient Statement, however, sought payment from Haviland of only $3,102.53. [ECF No. 21-4] at 

1. Haviland separately requested and received from Poinciana Medical an itemized statement of 

charges, which included the $23,865.59 total and the $3,935.25 Facility Fee. [ECF No. 21-5] at 3–

5. But this itemized statement was accompanied by a form letter, which explained that some of the 

$23,865.59 might be paid by Haviland’s insurer (or another party), and that Haviland was 

responsible for paying only the “patient responsibility amount” displayed on his Patient Statement. 

Id. at 1. Mr. Griffith further averred—again without contradiction—that Poinciana Medical wrote 

off Haviland’s account on November 30, 2017 (seven months before the Complaint was filed), 

and that it has not pursued payment from him ever since. First J. Griffith Dec. at 2. Like Shaw, 

Haviland has made no effort to rebut any of Mr. Griffith’s assertions. 
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Haviland’s case plainly differs from Shaw’s. After all, unlike Shaw, Haviland actually 

received a Patient Statement demanding payment—albeit for some $20,000 less than the 

Complaint alleges. Moreover, at oral argument, the Hospitals conceded that the $3,102.53 charge 

on Haviland’s Patient Statement included some percentage (however small) of the original 

$3,935.25 Facility Fee. See Mot. Hr’g Tr. at 12–13. Because Haviland was charged a portion of 

the Facility Fee, his claims, unlike Shaw’s, allege a remediable Article III injury. 

Nevertheless, Haviland’s claims for declaratory and injunctive relief are now moot—and, 

indeed, became moot well before this litigation began. It is undisputed that no Defendant has made 

any attempt to collect payment from Haviland since November of 2017. More important, although 

Haviland worries about future collection efforts, see Resp. at 12–13 & n.2, he has not shown any 

likelihood—let alone a “substantial likelihood”—that these Defendants might one day initiate the 

collection efforts they decided to abandon more than two years ago. See Walden, 669 F.3d at 1284. 

To underscore this point, the Defendants have stipulated that Haviland’s account was written off 

years ago, that they will never pursue any collection efforts against him, and that his account will 

never be sold to any other entity.3 Mot. Hr’g Tr. at 27–28. In other words, Haviland suffered no 

past injury for which a jury might award him any money damages. And he can point to no 

discernable future harm that this Court’s entry of declaratory or injunctive relief might prevent. 

See Walden, 669 F.3d at 1284 (plaintiff seeking declaratory and injunctive relief must show 

“substantial likelihood” of future harm”); Cone Corp. v. Fla. Dep’t of Transp., 921 F.2d 1190, 

1205 (11th Cir. 1991) (plaintiff seeking declaratory and injunctive relief can demonstrate standing 

                                                 
3  In light of this representation—which the Defendants also offered to Shaw—the Court is 
mystified by the Plaintiffs’ unwillingness to resolve Shaw’s and Haviland’s claims. See Joint 
Notice of Non-Settlement [ECF No. 76]. Indeed, although Plaintiffs’ counsel initially (and 
unreasonably) balked at this offer, see Mot. Hr’g Tr. at 42–44, such an agreement would seem to 
be in the best interests of both Shaw and Haviland. 
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only by “show[ing] that the defendant is likely to injure the plaintiff”); see also City of Los Angeles 

v. Lyons, 461 U.S. 95, 103 (1983) (noting that “past wrongs do not in themselves amount to that 

real and immediate threat of injury necessary to make out a case or controversy”). Haviland’s 

claims, in sum, are moot, and the Court hereby GRANTS the Defendants’ Motion as to him.4 

C. Keith Oleary 

The Complaint asserts that Oleary’s minor dependent received emergency care at Fort 

Walton Beach Medical Center, for which Oleary was “billed” $6,617.41, which included “an 

undisclosed” Facility Fee of an unstated amount. Compl. at 10–11. In his Declaration, Mr. Griffith 

averred that Fort Walton Beach Medical sent Oleary a Patient Statement, in which it demanded 

payment of only $820.59. Third J. Griffith Dec. [ECF No. 21-10] at 1; see [ECF No. 21-12] at 1. 

As with Shaw and Haviland, Oleary separately requested—and Fort Walton Beach Medical Center 

sent him—an itemized statement of charges, which totaled $3,669.00 and which included a Facility 

Fee of $1,567.00. [ECF No. 21-13] at 3. Notably, Oleary also received the same form letter 

Poinciana Medical had sent to Haviland. Id. at 1 (noting that the total might be paid either by 

Oleary’s insurer or by another party and explaining that Oleary was responsible for paying only 

the “patient responsibility amount” displayed on his Patient Statement). But, unlike what they did 

with Shaw and Haviland, the Defendants never wrote off Oleary’s account to bad debt. 

The Court ordered the parties to supplement their briefing by explaining whether any 

portion of Oleary’s $820.59 Patient Statement resulted from the allegedly undisclosed Facility Fee. 

See Jan. 8, 2020 Order at 2. Fort Walton Beach Medical’s memorandum clarified that a 

                                                 
4 Of course, had Shaw suffered some Article III injury—which he did not—this analysis would 
apply with equal force to him. After all, the Defendants’ decision to write off Shaw’s account—
coupled with their agreement not to collect from him or to sell his debt to someone else, see Mot. 
Hr’g Tr. at 27–28—likewise mooted his claims. 
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hypothetical Facility Fee of $0 would have reduced the amount Oleary owed from $820.59 to 

$792.99. Def.’s Supp. Mem. [ECF No. 77] at 2. As with Haviland, then, and unlike Shaw, Oleary 

has alleged that he was “billed” for the Facility Fee. And, because Oleary’s account was never 

written off, his claims are not, as were Haviland and Shaw’s, moot. 

Nevertheless, Oleary’s claims must be dismissed because they are founded on allegations 

that are indisputably untrue. At its core, Oleary’s claim is that the Defendants engaged in the 

“unconscionable” or “unfair and deceptive practice” of “charging undisclosed Emergency 

Department facility fees.” Compl. at 14–15. Indeed, the Complaint is riddled with allegations that 

the contentious Facility Fees were “undisclosed.” Id. at 2, 6, 9–12, 14–16. But the Hospitals in fact 

disclosed the Facility Fees via a “Charge Master”—a list the Hospitals displayed publicly over the 

Internet. See Mot. at 12–13. Moreover, as the Hospitals point out, Oleary entered into a 

“Conditions of Admission contract” with Fort Walton Beach Medical, which expressly 

incorporated the Charge Master by reference. Id. at 13–14. The Conditions of Admission contract 

further provided that the Charge Master was available to any patient upon request. Id. at 13.  

In his Response, Oleary concedes that the Charge Master was publicly posted, that it was 

available upon request, and that it was incorporated into the Conditions of Admission contract he 

signed with the hospital. See Resp. at 18–19. Indeed, in his Response, Oleary abandons his original 

claim that the Facility Fee was “undisclosed” and argues instead that the Hospitals could have 

disclosed the Facility Fee to him in a more conspicuous way. Id. Whatever legal merit this theory 

may have, it does not appear anywhere in the Complaint,5 where (again) Oleary alleged only that 

the Defendants never disclosed the Facility Fee at all. 

                                                 
5 In this respect, Oleary’s new theory directly contradicts the claims he made in the Complaint.  
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Because Oleary has conceded that the central claims of his Complaint are untrue, the 

Complaint, as currently pleaded, does not state a plausible claim for relief. The Court will therefore 

dismiss Oleary’s claims under FED. R. CIV. P. 12(b)(6). But the Court finds unpersuasive the 

Hospitals’ argument, see Mot. at 15–18, that Oleary can never, as a matter of law, state a plausible 

claim that their disclosure of the Facility Fee via the Charge Master constitutes an unfair trade 

practice under Florida law. Accordingly, the Court will grant Oleary an opportunity to file an 

amended complaint—if he chooses to do so. See FED. R. CIV. P. 15(a)(2) (courts “should freely 

give leave [to amend a pleading] when justice so requires”).6 

CONCLUSION 

For the foregoing reasons, the Court hereby ORDERS AND ADJUDGES as follows: 

1. The Hospitals’ Motion to Dismiss [ECF No. 19] is GRANTED. 

2. The Complaint [ECF No. 1] is DISMISSED without prejudice: 

a. The claims of the Plaintiffs, Nathan Haviland and Timothy Shaw, are 

DISMISSED without prejudice for lack of subject-matter jurisdiction. 

b. The claims of the Plaintiff, Keith Oleary, are DISMISSED without prejudice 

for failure to state a claim. 

3. Keith Oleary may file an amended complaint on or before February 17, 2020. If no 

amended complaint is filed by that date, this case will be closed. 

 

                                                 
6 The Court will not grant Shaw or Haviland leave to amend because no amendment can ever 
change the reality that they lack standing to assert their claims against these Defendants. See Bryant 
v. Dupree, 252 F.3d 1161, 1163 (11th Cir. 2001) (courts need not grant leave to amend “where 
amendment would be futile”). But, because dismissal of their claims stems from a lack of subject-
matter jurisdiction, that dismissal is without prejudice. See, e.g., Stalley ex rel. United States v. 
Orlando Reg’l Healthcare Sys., 524 F.3d 1229, 1234–35 (11th Cir. 2008). 
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DONE AND ORDERED in Fort Lauderdale, Florida this 3rd day of February 2020. 

 
 
 
 

_________________________________ 
ROY K. ALTMAN 
UNITED STATES DISTRICT JUDGE 

 
cc: counsel of record 
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